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SENT WIA FACSIMILE TO KL 202-3268.2624

Richard B. Smith, Esquire

Premurger Notification Office

Burzau af Compelilion

Federa! Trade Cammission

Sixlh Sirzet and Penmsylvania Avenue N W,

Washinglon DT 20580 ' .

Diear X[k, Srruth:

W seok the staffs determination whether the ultimate parenl entity is an ‘ndividoa) sals
Trustie of a Trust, or the Trust it3¢f. The Trust is a Massschusetts blisiness trust [ssuing
transferable shares, and lix only significant asset consizls o[ all voling securitics of 4 corporation
("Selier'), Seller und the Trust have assets of less fen 310 milfon, Our client ("Purchazer™) has
aszats over S100 million and 15 cogobiating to purchase stbstantially abl of Scller's assets. TF
Zeller's ultimale parent is e Trosi, ihe size-oi-the-person threshold will not be crossed. On the
ether hune!, i 3=ller's Wltimete parent is {ne individual Trustze, lns additional persanal business
weszts will elevate the agquired persan over the threzheld.

Unti. fania-y 1, 1999 Seller's valing securitiss were held by Eve indivicualy, four wiel
1594 cach and the fifih with $0%. On thiat date, the five contributed teir shares ic Sallerto o
neswly creatoed business Trost in exchange foo cqual muobers of sthe Troest's ransferable shares,
This transaction wes fax driven.

The former 40% shacholdey m Seller and current 40%4 holdzr of the Trwst's sheares is sols
Trestez. Under *he Blaclaration of Trust: :

The Trustze shall have without further autherizoion fidl ond
ubsalite pover and control and authority aver the Trust Property and
aver the business of this Trist fo the some extant af if vhe Thustze was the
snle owner af such praperty sublect only fo the limitations herein
axprassly siated,
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Among demnilad powers granled o the Trustze, are the powar "o vore amad wrereise aff other
rights aaneerning, any shares of steck . . of any corperation, .. " Thos, the Trestee contrals

Seller

Under 5 807 1{c) of the QSR regulaticns, hewevet, 95 1 understand it, that ceniral would
not rermaully resull in having the Trustee, rather than the Trost, be decmed to hoid Sellars voting
sccvrities, The trast s not "o common trust fund oF colleciive dnegtment fiond within the
weantug of 17 CFR § 9.180x) . for uf revacable srut ar an irevecable rust i wiriei the
settfor reraing a reversionary interes: fn the corpus, " While a section of o trist appears o
perit ita termication by u vote of three-guaners of the shureholders iof hey would be adversely
affected [withoul stating what vore 1s needed if they would nat be adversely affected), this
provision would oot seeny to constilute a power of revocallon and, n any case, would not place
SUED @ POWEE D any ene person,

Morc frouhlesome 7s tha prosasion ut 43 Fod, Bog. 33459 {Tuly 31, 1578), stating

Swce o Trust goes not (Sswe voling sorir T ivs, nnder the rufes 1%

can be controlled by anocher entity only if the larer hus =

santrachial powes, wnder the Truor indeniure, Lo designate the

Frugiee gr, I chere is mere tlon ong, u muiority of the Trusices.

Zop 38 S0 V{ap 1t and 800 1(hZ). For evample. if 7 corporation

sppoinis de Trustess of ar employes pension plah oFgerized as o

Truzt, then the corporation wonld eontral the Tvust under

$ SOLT(ON2Y, and the Trusr wowhd mol e o separate “persan® wedsr the rdes. ..

Zecten M. (2) 1) of the repulations defmes "porsun” as "an ultincee parant enity aad afl
ehedtiay which It cantrols divectly or fadirecd ! Sectian RO 101} melodes within the
cdetinzrion of "sontrol:"

Herving the conjraciuag power presently to designate 37}
peroeent ar more of the diqreciors of g corparation, ar i the cose of
unincorporated gntities. of individualy exercising simifar funcrions.

Honuse virtually every trust providas some method of degiarafing stcsnstor tstess, 1
seerns lagical that the povwer to (ame replazement or successor fTustezs showld only place eontrol
of the st aggels in It person having that power when that person is someans other than the
buszee himsell. Othernass, for II3R purposas vinually every trusr wuoald hava iy asscts heid by
the trusles rather then Uhe trost, eonoary (o the basic thrust oF the rule. This problem ix
recoonized in Premerver My Geation Manyal {AEA 1391, Kem B4: -

Clearly the sertlor's power to Jesigndiy e crustee n
cxiabiisking the tnut dovs nor coxfer controd. Secdon 801 o)D)
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specificelly identifies the eonditions ander which the szitlor
contrpls Aoy ditrd oty having the power ta desigrate or répldes
Aalf ar move af the trustees will comral However, # is nof ¢loar
haw thiy provision relutes 1o the case where & Dustee t given the
power to designate o replacement trusice, Thiz power adds very
litele to the actus] contred Dhel trdstae afrerm'_].-‘ exereises aver the
SFUST ASSETS.

he Mapual notes lkat, "The £ 1T staff has e stated o position an (s issue,”

The Lopic of replacement and suceessor trastess is treated In §§ 3.6 and 11.2-11.4 of the
subjoct declaration of qust, Gaperally, the remaining trostees All vecancies. Aldough there is
only anc Tristes at present, § 3.1 permits the Trusiee (@ {ix Gs number of trusiees. Also under
& 3.6, ifna rruatee is serving then 2 named individual, one of the 13% beneficial owners, shatl
sorve as successor rustee. Section 11.2 arovides for the romoval of trustess by the alfiemanve
vobe o ngd less than three-fourths i olerest of the shares them eutstanding, Secten 11.2
provides that if 21 trustees shall bave died or have becoma mneapacitated and there is no
FUCCESIAT trustan serving, new trustess mav b elected by the affitmative sote of notfless than
&0%, af the shures sulstandiog.

‘We bellove that ths Trost shonld be -reated as Seller's ultimate parant, rendazing it
unneccssary o melude the Trostes's orher assels it applylog the size-of-the-porson test. As
indicatcd by the above disenssion of itom 84 m the Manwal, however, thiz eenclusion is not frec
Srern Guult. Therefore, we tospeetiully reguest un infornal determination by the saff az (o how
the miles pertaining to holdings By 2 Trustee should be applicd on these facts,

Plese lel me kmow whetler we should treat the Trustee or the Trast as

Scller's UPE, Thank vou wery muca.

Sincarely yours,
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